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Webb Henderson has a New Zealand Competition 
team that delivers sophisticated, integrated advice to 
major corporate clients, combining deep competition 
and regulatory expertise with a collaborative, cross-
market approach. This model provides the breadth 
of a large firm with the precision and responsiveness 
of a boutique. Since Sarah Keene joined in January 
2023, the practice has strengthened its position as 
a trans-Tasman powerhouse, advising on complex 
competition matters with significant public policy 
and international dimensions. The team is particu-

larly recognised for its merger control capability, de-
livering strategic, cross-border advice on clearance 
processes and transactional risk through a cohesive 
Australia–New Zealand model. The Auckland prac-
tice is supported by strong corporate M&A and TMT 
expertise, alongside the Australian team’s experience 
acting for regulators including the ACCC and ASIC. 
Led by Andrew Christopher and complemented by 
Angus Henderson’s TMT practice, the team offers ex-
ceptional depth and reach.

Authors
Sarah Keene is a leading competition, 
consumer and economic regulatory 
expert known for her strategic insight 
and over 30 years’ experience 
advising on high-stakes 
investigations, complex mergers and 

compliance issues in New Zealand and the UK. 
Combining deep litigation expertise with pragmatic 
advice, she delivers commercially effective 
outcomes. After leading Russell McVeagh’s 
competition practice, she joined the Independent 
Bar in 2021 before moving to Webb Henderson in 
2023, where she continues to attract significant 
mandates. Recognised by Chambers, Sarah also 
shapes policy through active engagement with 
regulators, cementing her reputation as a trusted 
adviser.

Jordan Cox is a partner in Webb 
Henderson’s Auckland office 
recognised for his market-leading 
expertise at the intersection of TMT, 
competition and regulatory law. 
Widely regarded as New Zealand’s 

leading adviser on technology-focused matters, he 
brings exceptional analytical depth and technical 
capability to complex legal issues. His practice 
spans strategy, compliance, investigations, 
enforcement and merger control, with particular 
strength in cartel conduct, market power and 
economic regulation. Jordan works closely with key 
regulators and leading economists, delivering 
commercially focused outcomes. His recent work 
includes advising on innovative agritech platforms 
and cross-border competition issues for global 
technology clients.
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Antonia Horrocks is a consultant at 
Webb Henderson bringing over 25 
years’ experience as a dual-qualified 
New Zealand and UK competition law 
specialist. She combines deep private 
practice and regulatory insight, having 

advised on global mergers, cartel cases and market 
investigations at leading firms in London and 
Brussels. At the UK Competition Commission and 
CMA, she led complex merger and enforcement 
cases. She returned to New Zealand as the General 
Manager of the Competition Branch at the NZCC 
from 2016 to 2024, overseeing competition 
enforcement, mergers and major legislative reform 
including cartel criminalisation, a new market power 
test and market studies. 

Victoria Fowler is counsel at Webb 
Henderson specialising in regulatory 
litigation and competition and 
consumer law, with a strong focus on 
NZCC matters. She is recognised for 
guiding clients through complex 

regulatory engagements, combining strategic insight 
with robust advocacy to deliver effective outcomes. 
Victoria advises across a broad range of 
competition, regulatory and consumer issues, 
including high-profile proceedings, investigations 
and enforcement actions. Victoria is valued for her 
ability to navigate challenging interactions with 
regulators, ensuring clients’ interests are protected 
in both contentious and advisory contexts. 

Webb Henderson
HSBC Tower, Level 17, 
188 Quay Street,
Auckland, 1010
New Zealand

Tel: +64 9 970 4100
Email: enquiries@webbhenderson.com
Web: webbhenderson.com
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1. Legislation and Enforcing Authorities

1.1	 Merger Control Legislation
The merger control legislation in New Zealand is the 
Commerce Act 1986 (“Commerce Act”). The New 
Zealand Commerce Commission (NZCC) is the regu-
lator in New Zealand, and has published process and 
analytical guidance documents, including Merger 
and Acquisitions Guidelines and the Merger Applica-
tion Form. Decisions can be appealed to the courts, 
whose judgments also provide guidance on applica-
tion of the legislation. 

There are proposals before Parliament to reform the 
Commerce Act to provide the NZCC with powers to 
accept behavioural undertakings, consider creeping 
acquisitions over a three-year period, call-in non-
notified mergers and require parties to hold separate 
pending the outcome of the NZCC merger review, as 
well as introducing new statutory 140–160 working 
day review periods for notified mergers. These reforms 
are proposed to come into effect six months after the 
changes receive Royal Assent, but no date is yet set 
and the proposals may change as the Bill proceeds. 
Assuming an earliest implementation date of 1 March 
2027, this guide describes proposed changes in rela-
tion to specific questions and recommends checking 
the status of the amendments if relying on these parts 
of the guide after March 2027.

1.2	 Legislation Relating to Particular Sectors
The foreign direct investment screening regime in New 
Zealand is governed by the Overseas Investment Act 
2005 (OIA). The Overseas Investment Office (OIO) is 
the regulator responsible for the administration of the 
OIA. A transaction may require consent from the OIO 
if an overseas person or associate directly or indirectly 
acquires an ownership or control interest in:

•	significant business assets in New Zealand with a 
value over NZD100 million (higher thresholds are 
available in some circumstances);

•	“sensitive land”; or
•	a fishing quota.

The OIA also provides for the review of transactions 
that could pose significant national security and public 
order risks.

There is no other relevant legislation for foreign trans-
actions or investments. 

1.3	 Enforcement Authorities
The NZCC enforces the Commerce Act. It is respon-
sible for enforcing the merger control provisions in the 
Commerce Act, which includes determining applica-
tions for clearance or authorisation of mergers. If par-
ties choose not to notify when their transaction could 
result in a substantial lessening of competition in any 
relevant market (no matter how small), the NZCC can 
bring proceedings in the High Court of New Zealand. 
Only the High Court has the authority to make an order 
prohibiting a merger from proceeding or any other 
order necessary to maintain or restore competition. 
The High Court can also award penalties on applica-
tion by the NZCC to deter anti-competitive mergers 
and award damages to compensate affected parties. 

Third parties affected by an anti-competitive merger 
can also bring a private action for damages in the 
High Court.

2. Jurisdiction

2.1	 Notification
There is no statutory requirement to seek clearance or 
authorisation for a proposed merger – filing is volun-
tary. However, mergers that substantially lessen com-
petition are illegal under the Commerce Act unless the 
merger has been granted clearance or authorised by 
the NZCC. The NZCC will seek an interim injunction, 
through the High Court, if it is of the view that a merger 
is likely to breach the Commerce Act.

The NZCC has published concentration indicators to 
provide some guidance as to when it will be important 
for merging parties to consider whether notification is 
appropriate. These are:

•	in a concentrated market (where the top three firms 
post-merger have more than 70% market share) 
the merged entity cannot have more than 20% 
share post-merger; or

•	in a non-concentrated market, the merged entity 
cannot have more than 40% market share post-
merger.
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These indicators are not determinative and do not cre-
ate any presumptions as to the legality of any arrange-
ments. As the appropriate market definition can be 
uncertain, the NZCC recommends the market defini-
tion that results in the highest market share should be 
adopted for applying the indicators. It will consider 
the competitive importance of the merging firms when 
deciding whether it needs to review a transaction and 
has actively considered a number of purely vertical 
mergers in the past decade, including prohibitions in 
two cases. 

In most situations, parties will apply to the NZCC for 
clearance if these concentration indicators are met. 
Parties are also likely to consider whether the transac-
tion is taking place within an industry or market that 
is regarded by the NZCC as sensitive or is politically 
high-profile, such that it would be more likely to inves-
tigate the transaction even where the concentration 
indicators are not likely to be met. 

In other circumstances, parties may engage on a 
courtesy letter basis with the NZCC, which can lead 
to the NZCC either indicating that a formal process 
is appropriate, or that it has no further questions so 
the parties can proceed on the basis the NZCC is 
unlikely to open an investigation or seek to intervene 
in completion, in the absence of further information or 
complaints. Only a formal process can provide statu-
tory immunity for a transaction.

Proposed changes to the Commerce Act would give 
the NZCC call-in and hold separate powers. See 2.11 
Power of Authorities to Investigate a Transaction, 
and check the status of these amendments if using 
this guide after 1 March 2027.

2.2	 Failure to Notify
As the regime is voluntary, there are no penalties 
under the Commerce Act for failing to file. 

However, if the NZCC becomes aware of a transaction 
that it considers may substantially lessen competition, 
it can apply to the High Court for an interim injunction 
to prevent completion, and/or require the companies 
to be held separate while it investigates.

Mergers that substantially lessen competition, which 
have not been approved by the NZCC, are illegal and 
may attract enforcement action by the NZCC or third 
parties, including declarations of illegality, injunctions, 
court orders to divest, and damages awards. The 
NZCC can also obtain pecuniary penalty orders. (See 
below in relation to maximum penalties.)

2.3	 Types of Transactions
The merger control provisions of the Commerce Act 
apply to any acquisition of business assets or shares 
that confers a substantial degree of influence over an 
entity, where that level of control is likely to substan-
tially lessen competition in any relevant market.

The provisions will apply irrespective of whether a 
minority or majority interest in a business is being 
acquired. The same test applies – whether the acqui-
sition has the effect or likely effect of substantially 
lessening competition in a market. 

Interdependent transactions can be the subject of a 
single clearance application, provided each transac-
tion in the series is properly described in the applica-
tion. 

Sequential transactions are assessed separately, 
although creeping acquisitions can be captured by the 
NZCC’s enforcement activity due to the low market 
share increment thresholds in New Zealand. If, in all 
circumstances, including considering previous acqui-
sitions by the same entity, the most recent acquisition 
in a series would substantially lessen competition in 
a relevant market, then it can be caught by New Zea-
land’s merger control prohibition. There is no specific 
creeping acquisitions test currently in New Zealand, 
but proposed law reform will allow the NZCC to con-
sider patterns of small acquisitions over a three-year 
period, which may not individually substantially lessen 
competition concerns but do so cumulatively.

2.4	 Definition of “Control”
There is no statutory definition of control. Acquisi-
tions of minority interests can be caught by merger 
control provisions. The test is whether the interest 
would provide the acquirer with a substantial degree 
of influence over the target following the transaction. 
This assessment is contextual, based on a mixture 
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of factors including shareholding levels, sharehold-
er voting practices, board appointment powers and 
vetoes, industry knowledge and expertise, and con-
tractual connections. There have been occasions 
where a substantial degree of influence was found in 
the acquisition of an 8% shareholding. 

2.5	 Jurisdictional Thresholds
There are no jurisdictional thresholds in New Zealand. 
Mergers and acquisitions may be caught if they affect 
competition in any market in New Zealand, no matter 
how small or narrow that market might be. The NZCC 
has a track record of taking action in relation to small, 
narrow, local markets, as well as on significant, large 
and international mergers.

2.6	 Calculations of Jurisdictional Thresholds
No jurisdictional thresholds apply.

2.7	 Businesses/Corporate Entities Relevant 
for the Calculation of Jurisdictional 
Thresholds
No jurisdictional thresholds apply.

2.8	 Foreign-to-Foreign Transactions
The Commerce Act extends to mergers or acquisitions 
outside of New Zealand by any person or resident car-
rying on business in New Zealand to the extent that 
such conduct affects a market in New Zealand. There 
are merger-control-specific jurisdictional provisions 
that allow the High Court to make orders in respect 
of foreign-to-foreign transactions affecting a market 
in New Zealand, which do not depend on the target 
having assets in the jurisdiction. However, a connec-
tion with New Zealand is required for the Court to have 
jurisdiction; typically, this is in the form of sales within 
the jurisdiction. 

2.9	 Market Share Jurisdictional Threshold
A market in New Zealand can be affected so as to 
trigger a filing if only one of the target or acquirer 
has market presence in the jurisdiction, for example, 
where there are vertical or conglomerate issues or 
where potential competition may be excluded by the 
transaction.

2.10	 Joint Ventures
Joint ventures that involve any acquisition of assets 
or shares will be subject to the merger control provi-
sions of the Commerce Act if they may have the effect 
of substantially lessening competition in any relevant 
market. 

New Zealand does not have jurisdictional thresholds.

2.11	 Power of Authorities to Investigate a 
Transaction
The NZCC does not have a specific “call-in” power. 
However, under the Commerce Act, the NZCC or 
an affected party may apply to the High Court for 
an injunction in respect of an acquisition of assets 
or shares that has, or is likely to have, the effect of 
substantially lessening competition in a market. The 
NZCC has taken such action in respect of contem-
plated and completed transactions.

If a transaction has already completed, the NZCC may 
apply to the High Court for a divestment order within 
two years of completion.

In addition, any person who suffers loss or damage 
as a result of a breach of Section 47 of the Com-
merce Act (namely, an acquisition of assets or shares 
that has, or is likely to have, the effect of substantially 
lessening competition in a market) may bring a claim 
for damages within three years.

Current law reform proposals will give the NZCC call-
in powers and allow it to require a party to seek clear-
ance or authorisation for a merger that has not been 
voluntarily notified. Check the status of these amend-
ments if using this guide after 1 March 2027.

2.12	 Requirement for Clearance Before 
Implementation
New Zealand operates a voluntary merger con-
trol regime. Accordingly, parties are not required to 
seek clearance or authorisation before completing a 
transaction. If the parties choose not to apply, in the 
absence of any court intervention, they may imple-
ment the transaction at any time.

The NZCC may only consider clearance or authori-
sation applications in respect of “proposed” acquisi-
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tions. Once a transaction has been completed, the 
only option for the NZCC is to sue.

If parties complete a transaction while a clearance 
or authorisation application is still under considera-
tion but before approval has been granted, the NZCC 
will treat the application as withdrawn. However, the 
NZCC would typically continue its investigation and, 
if not satisfied that the transaction would not sub-
stantially lessen competition, may seek pecuniary 
penalties and potentially pursue orders to unwind the 
transaction.

2.13	 Penalties for the Implementation of a 
Transaction Before Clearance
There are no penalties for implementation prior to 
clearance. However, if the NZCC investigates a merg-
er and determines it was likely to substantially lessen 
competition in any market it will seek penalties in the 
High Court, and this has occurred recently. For exam-
ple, in 2022 a NZD1.54 million penalty was imposed 
on Objective Corporation Limited for proceeding with 
an anti-competitive merger in the building consent 
software industry. 

2.14	 Exceptions to Suspensive Effect
The Commerce Act does not include a suspensory 
regime. 

2.15	 Circumstances Where Implementation 
Before Clearance Is Permitted
There are no circumstances in which the NZCC will 
permit closing before clearance. The NZCC loses 
jurisdiction to grant clearance if the transaction closes. 

3. Procedure: Notification to Clearance

3.1	 Deadlines for Notification
New Zealand operates a voluntary regime. As such, 
there are no deadlines for notification. However, the 
NZCC may only consider clearance or authorisation 
applications in respect of proposed acquisitions. 
Once a transaction has completed, the parties can 
no longer apply for clearance or authorisation. 

For parties considering notification, the length of the 
NZCC process should be taken into account when 

deciding when to file. The first phase is 40 working 
days and there is currently no statutory timeframe 
for the second phase of review. There are proposals 
before Parliament to introduce statutory timeframes 
for this.

3.2	 Type of Agreement Required Prior to 
Notification
The NZCC will engage in pre-notification discussions 
if it is satisfied that a potential applicant has a good-
faith intention to proceed with a merger. No formal 
agreement is needed at this stage. It will review a 
draft merger notification form and indicate what fur-
ther material it requires, in order to deem the filing 
complete and register it. 

For filing, the NZCC will require transaction docu-
mentation. Formal filings cannot be made based on a 
good-faith intention to reach an agreement, given the 
uncertainty as to whether this intention will proceed 
to a transaction.

3.3	 Filing Fees
The fee for filing a clearance application is NZD3,686 
(inclusive of taxes) and the fee for filing a merger 
authorisation application is NZD36,800 (inclusive of 
taxes).

3.4	 Parties Responsible for Filing
The acquirer of the assets or shares is responsible for 
filing the application for clearance or authorisation in 
respect of the proposed merger.

3.5	 Information Included in a Filing
Filings with the NZCC must include both substantive 
information about the merger and supporting docu-
mentary evidence. The level of detail required will 
depend on the complexity of the transaction and the 
competitive issues it raises, and the NZCC encour-
ages pre-notification engagement to calibrate what is 
sufficient for a given filing to be registered.

Transaction Documents
Applicants must provide copies of the final or most 
recent versions of all documents bringing about the 
merger, including sale and purchase agreements, con-
tracts, ancillary agreements and offer documents. 
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Internal Business Documents
The NZCC requires a broad range of internal docu-
ments from both the applicant(s) and, to the extent 
reasonably available, the target(s) covering the past 
two years. 

To be within scope, documents must have been pre-
pared for, seen by or considered by senior manage-
ment, and/or any member of the board of directors or 
equivalent body – whether prepared internally or by 
external consultants. These include:

•	documents setting out the rationale for the merger;
•	documents from the merger parties prepared within 

the last two years discussing alternatives to the 
merger (counterfactual); and

•	documents from the merger parties from the last 
two years relating to the relevant products, ser-
vices, competitive dynamics and markets.

Financial Information
Applicants must provide copies of annual reports or 
audited financial statements for each merger party for 
the last three financial years. 

An officer of the acquiring company will need to make 
a declaration as to the accuracy of the contents of the 
filing form. No specific certification of documents is 
required.

Applications for clearances or authorisations can be 
made in English or Te Reo Māori. If documents are 
relevant to the competition assessment, the NZCC 
may request English translations be provided. 

3.6	 Penalties/Consequences of Incomplete or 
Inaccurate Notification
As the regime is voluntary, there are no penalties in 
the Commerce Act for failing to file. Mergers that 
substantially lessen competition that have not been 
authorised by the NZCC are illegal and may attract 
pecuniary penalties.

It is an offence to attempt to deceive or knowingly 
mislead the NZCC in respect of any matter before the 
NZCC. Any person who does so is liable upon sum-
mary conviction to a fine of up to NZD100,000 (for 
an individual) or NZD300,000 (for a body corporate).

The applicant must submit a declaration when filing, 
which confirms that the applicant views the informa-
tion provided as accurate and knows it is an offence 
under the Act to deceive or knowingly mislead the 
NZCC.

3.7	 Review Process
The NZCC has a 40-working-day statutory time-
frame to make a decision on the outcome of a clear-
ance application. However, if an extension is sought 
and parties refuse, then the application is deemed 
declined. Parties can technically close the transac-
tion in the face of a declined clearance, but the NZCC 
would most likely seek, and be granted, an injunc-
tion by the High Court to prevent the transaction from 
being completed before the NZCC has a chance to 
complete its investigation. In practice, all requests for 
extensions are granted by parties. 

The NZCC has provided the following indicative time-
table for its assessment of a clearance application:

•	5 working days – NZCC releases a Statement of 
Preliminary Issues (SOPI);

•	15 working days – third-party submissions on the 
SOPI;

•	30 working days – initial interviews and information 
gathering completed;

•	40 working days – NZCC will decide to give clear-
ance, or decide to publish a Statement of Issues 
(SOI).

For more complex applications: 

•	50 working days – SOI published;
•	60 working days – submissions due on the SOI;
•	65 working days – cross-submissions due on the 

SOI;
•	70 working days – meeting with the applicant to 

discuss SOI response;
•	90 working days – NZCC will decide to grant 

clearance or to publish a Statement of Unresolved 
Issues (SOUI); 

•	working day 100 – SOUI published; 
•	working day 110 – submissions due on the SOUI; 
•	working day 115 – cross submissions due on the 

SOUI; 
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•	working day 120 – NZCC meets the applicant to 
discuss SOUI response;

•	working day 130+ – NZCC will make its final deci-
sion, potentially after considering any divestment 
undertaking offered by the parties and “market 
testing” the proposed divestment with third parties.

The NZCC typically does not stop the clock on its pro-
cesses, although it has started to do so on some mat-
ters where there have been material delays outside its 
control – for example, if the parties ask the NZCC to 
wait for process steps in other international regulatory 
processes to be completed before it progresses.

For an authorisation application, the NZCC has a 
60-working-day statutory timeframe to make a deci-
sion, and a similar ability to seek extensions. 

The proposed law reform would amend these time-
frames to require a final decision within 140 working 
days (or 160 working days if agreed by the parties) for 
merger clearance applications, and 160–180 (for the 
same reasons) for authorisation applications. Check 
the status of these amendments if using this guide 
after 1 March 2027.

3.8	 Pre-Notification Discussions With 
Authorities
Parties can and are recommended to engage in pre-
notification discussion. These generally take between 
two and four weeks, during which a draft application is 
provided to the NZCC, often along with a confidential 
fact briefing. The NZCC may ask the parties questions 
or recommend that they add certain things to their 
filing. Afterwards, the parties update the application 
and lodge the filing.

3.9	 Requests for Information During the 
Review Process
Requests for Information (RFIs) are common dur-
ing a review process. How burdensome they are will 
depend on the application and the level of information 
the NZCC has access to. Any information or docu-
ments absent from an application could be sought by 
way of an RFI. 

Whilst not common, an RFI could stop the clock where 
the applicant, target or an interested party requests 
further time to respond to an information request. 

3.10	 Accelerated Procedure
While there is no formal “fast-track” or expedited stat-
utory process for clearances or authorisations, appli-
cants can speed up their timeline by engaging in pre-
notification discussions, submitting high-quality draft 
applications and responding rapidly to NZCC RFIs.

4. Substance of the Review

4.1	 Substantive Test
A transaction is prohibited by the statute if it would 
have the effect, or likely effect, of substantially lessen-
ing competition in a market.

A substantial lessening of competition is “likely” if 
there is a real and substantial risk, or a real chance, 
that it will occur. This requires that a substantial less-
ening of competition is more than a possibility, but 
does not mean that the effect needs to be more likely 
than not to occur (ie, it does not need to have a greater 
than 50% probability of occurring). Whether the sub-
stantial lessening of competition is likely is a matter 
of judgement based on the evidence.

The application of this test can differ depending on 
whether it applies in a clearance process or in an 
investigation under the Commerce Act. The NZCC 
will decline a merger clearance application if it is not 
satisfied or “in doubt” that the merger would not be 
likely to substantially lessen competition in a market. 
However, if the merger is investigated under the Act, 
then the NZCC or third party challenging the merger 
will need to provide evidence in court that a substan-
tial lessening of competition is likely. 

In addition to unilateral effects theories of harm in 
mergers between direct competitors, the NZCC will 
consider vertical, conglomerate and co-ordinated 
effects theories of harm. It will consider the effects of 
the merger on potential competition and innovation 
where relevant. 
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Authorisation Assessment
The NZCC can authorise mergers that would be likely 
to have the effect of substantially lessening competi-
tion in a market when it is satisfied that the merger 
will be likely to result in sufficient benefit to the pub-
lic to outweigh the competitive harm arising from the 
merger, so that it should be permitted. Its process is 
to consider: 

•	whether the merger would be likely to result in a 
substantial lessening of competition (if it would not, 
clearance will be granted and there is no need for 
authorisation); and

•	which benefits and detriments are merger-specific, 
and the value of each. 

If the benefits are likely greater than the detriments, it 
will authorise the merger. 

Benefits can include anything of value to the commu-
nity generally or any contribution to the aims pursued 
by society, including the achievement of the economic 
goals of efficiency and progress. Examples include 
environmental, media plurality and employment ben-
efits. Both qualitative and quantitative benefits may 
be taken into account by the NZCC in this evaluation. 

4.2	 Markets Affected by a Transaction
The NZCC defines relevant markets by assessing 
whether goods or services are substitutable as a 
matter of fact and commercial common sense. This 
involves examining substitutability across up to five 
dimensions (product, geographic, supply chain, cus-
tomer and time). When looking at demand-side sub-
stitution, the NZCC will often use the hypothetical 
monopolist test (SSNIP test) to identify the smallest 
set of products or locations where a price increase of 
around 5% would be profitable. Supply-side substi-
tutability will also be taken into account by assessing 
whether firms could easily enter the relevant market 
to provide a competitive constraint.

There is no de minimis level below which competitive 
concerns are deemed unlikely. In practice, the NZCC 
has defined narrow markets in a number of cases and 
intervened in relation to small mergers affecting low 
volumes of commerce in New Zealand.

4.3	 Reliance on Case Law
The NZCC engages frequently with other authorities 
in relation to international mergers and may seek a 
waiver from parties to do so as part of the merger 
notification form. More generally, both the NZCC and 
the New Zealand courts will rely on Australian case 
law, given the similarities of the substantive tests and 
low frequency of court challenges in New Zealand.

4.4	 Competition Concerns
The NZCC examines:

•	horizontal unilateral effects (including price increas-
es, reduced quality, service or innovation);

•	co-ordinated effects, where the merger increases 
the likelihood of tacit or explicit co-ordination 
between remaining competitors;

•	vertical foreclosure, assessing the merged firm’s 
ability or incentive to restrict rivals’ access to 
inputs, customers or distribution channels;

•	conglomerate effects, including merger effects that 
may hinder rivals’ ability to compete effectively 
across related or complementary products; and

•	broader impacts on market power, including bar-
riers to entry and expansion, countervailing buyer 
power and effects on innovation competition.

4.5	 Economic Efficiencies
In considering whether a proposed merger would be 
likely to substantially lessen competition in a market, 
the NZCC can take economic efficiency gains in the 
relevant markets into account in considering wheth-
er a substantial lessening of competition would be 
likely to occur in a market. To be relevant, economic 
efficiencies must occur within the relevant markets, 
be sufficiently realised and passed on to consumers 
within the timeframe for competition analysis, and be 
unlikely to be realised without the merger proceed-
ing. Given this test, economic efficiencies have only 
occasionally been relevant to the merger clearance 
outcome.

In an authorisation application, economic efficiencies 
are highly relevant to the public benefit and detriment 
balancing exercise.
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4.6	 Non-Competition Issues
The NZCC cannot take non-competition issues into 
account in a merger clearance review unless they can 
be categorised as economic efficiencies in relevant 
markets.

However, the NZCC may authorise a merger that is 
likely to substantially lessen competition where it is 
satisfied that the transaction would result in such a 
benefit to the public that it should nevertheless be per-
mitted. Public benefits may include broader economic 
or public interest considerations, such as efficiencies, 
employment effects or other societal benefits. The 
Courts in NZME Ltd v Commerce Commission [2018] 
NZCA 389 examined this point and concluded that 
non-economic considerations, such as media plural-
ity, could be weighed against any economic benefits 
of the merger. 

New Zealand also maintains a separate foreign invest-
ment screening regime under the OIA, administered 
by the OIO (see 1.2 Legislation Relating to Particu-
lar Sectors). This regime operates independently from 
the NZCC merger control framework and focuses on 
national interest, national security and other public 
interest considerations relating to investments by 
overseas persons in sensitive New Zealand assets. 
These issues are therefore considered separately from 
competition law analysis.

4.7	 Special Consideration for Joint Ventures
There are no special criteria for the assessment of 
mergers that are joint ventures.

5. Decision: Prohibitions and Remedies

5.1	 Authorities’ Ability to Prohibit or Interfere 
With Transactions
If parties proceed without clearance and the NZCC 
considers that the merger is likely to substantially less-
en competition, it may commence proceedings in the 
High Court. The Court may grant interim injunctions 
preventing completion of the transaction, order dives-
titure of assets or shares, impose pecuniary penalties 
and grant other relief.

5.2	 Parties’ Ability to Negotiate Remedies
Under the Commerce Act, there is the ability for an 
applicant to offer a divestment undertaking to reduce 
the competitive effects of the proposed merger. A 
divestment undertaking can be made by an applicant 
at any time in the NZCC’s merger assessment pro-
cess. The NZCC can currently only accept undertak-
ings to divest assets or shares. They cannot accept 
behavioural undertakings. Divestment undertakings 
offered later in the NZCC’s process may result in the 
NZCC requesting further time for its assessment.

When an applicant has offered a divestment under-
taking, the NZCC will consider whether the proposed 
divestment undertaking will remedy the likely substan-
tial lessening of competition arising from the proposed 
merger. The NZCC will assess the potential risks asso-
ciated with divestment undertakings on a case-by-
case basis measured against the standard criteria of 
asset, composition and purchaser risks.

Since FY 21/22, the NZCC has issued decisions in 
respect of 52 clearance applications. Of these 52 
applications, 35 were granted unconditional clear-
ance, and an additional five were granted clearance 
with a divestment undertaking. 

There are reforms proposed to the Commerce Act 
which would give the NZCC the power to accept 
behavioural undertakings. Check the status of these 
amendments if using this guide after 1 March 2027.

5.3	 Legal Standard
When an applicant has offered a divestment under-
taking, the NZCC will consider whether the proposed 
divestment undertaking will remedy the likely substan-
tial lessening of competition arising from the proposed 
merger. The NZCC will assess the potential risks asso-
ciated with divestment undertakings on a case-by-
case basis measured against the standard criteria of 
asset, composition and purchaser risks. 

5.4	 Negotiating Remedies With Authorities
The NZCC encourages applicants to offer divestment 
undertakings at an early stage where they consider 
that such undertakings may prevent the proposed 
merger from substantially lessening competition in 
the relevant market(s).
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During pre-notification discussions, the NZCC may, in 
certain circumstances, provide an initial indication of 
its preliminary view on a divestment. If the NZCC iden-
tifies competition concerns that are not addressed 
by any undertakings offered, it will set these out in a 
statement of issues and, where necessary, a subse-
quent statement of unresolved issues. These state-
ments may also:

•	identify any concerns arising from proposed divest-
ment undertakings; and

•	suggest that the applicant consider offering 
additional divestment undertakings as a means of 
resolving the identified competition concerns.

The NZCC cannot propose remedies or impose a rem-
edy not agreed by the parties. 

5.5	 Conditions and Timing for Divestitures
A divestment undertaking is a detailed document set-
ting out how the divestment will be effected, including 
the timeframe within which the divestment must be 
completed.

While the appropriate timeframe will depend on the 
circumstances of each case, the NZCC will generally 
allow a period of up to six months for the applicant to 
satisfy the terms of the divestment undertaking, which 
can occur post-completion

If an undertaking is breached, the NZCC may seek 
penalties of up to NZD500,000 for each act or omis-
sion that occurred. 

5.6	 Issuance of Decisions
The public version of the decision will be published in 
the NZCC’s case register on its website. 

5.7	 Prohibitions and Remedies for Foreign-to-
Foreign Transactions
The NZCC has required divestments and prohibited 
transactions recently. 

It will review foreign-to-foreign transactions as it does 
local transactions. 

In 2024, it prohibited a global merger in the DJ soft-
ware market, where the target was a New Zealand 

firm; in 2023, it approved the acquisition by Sika AG 
of MBCC Group subject to divestment of the entire 
MBCC business in New Zealand.

6. Ancillary Restraints and Related 
Transactions

6.1	 Clearance Decisions and Separate 
Notifications
Ancillary restraints that are included in the sale and 
purchase agreement and protect the goodwill of the 
business being sold are subject to the merger con-
trol process. No separate notification is required, and 
the clearance decision will cover notified ancillary 
restraints.

7. Third-Party Rights, Confidentiality 
and Cross-Border Co-Operation

7.1	 Third-Party Rights
Third parties, including customers, competitors and 
other market participants, are routinely involved in the 
NZCC’s merger review process. The NZCC issues a 
Statement of Preliminary Issues after registration of 
a clearance seeking third-party views, and for non-
notified mergers actively engages third parties. In both 
cases, it will seek information via submissions, infor-
mation requests and interviews, and may also involve 
them following the publication of issues statements. 

The NZCC process is highly transparent. It publishes a 
public version of the clearance application and seeks 
third-party views on this, and also publishes third-
party submissions on its website. 

While third parties cannot appeal the NZCC’s sub-
stantive decision, they can make submissions, pro-
vide evidence, request confidentiality for commercially 
sensitive information, and gain access to certain non-
confidential materials published by the NZCC. They 
retain independent rights outside the administrative 
process, including the ability to seek injunctive relief 
or bring proceedings in the High Court in relation to 
an anti‑competitive merger.
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7.2	 Contacting Third Parties
The NZCC will typically contact third parties via writ-
ten questionnaires. Any third party retains the ability 
to write to the NZCC and respond to the Statement 
of Preliminary Issues that is published on the NZCC’s 
website once an application has been submitted. 
Further, if required, the third parties can respond to 
the Statement of Issues and Statement of Unresolved 
Issues. For non-notified mergers, third parties can 
contact the NZCC to provide information on a merger. 

The NZCC will consider whether it needs to test the 
divestment proposal with any third parties prior to 
accepting. It does not publicly “market test” divest-
ment undertakings. 

7.3	 Confidentiality
The fact of a merger notification and a public ver-
sion of the application will be published on the NZCC 
website. The NZCC will issue a media release, seeking 
comments on the proposed transaction. 

The NZCC will not engage publicly on a draft notifi-
cation or transaction prior to registration without the 
parties’ consent. 

Commercial information can be kept confidential, but 
only to a defined extent. Applicants and third parties 
are required to provide both confidential and public 
versions of submissions and application materials, 
with sensitive information redacted from the public 
version. The NZCC will assess confidentiality claims 
and may withhold or limit disclosure of information 
where release would prejudice commercial positions 
or breach obligations of confidence, consistent with 
the Official Information Act 1982. In addition, the 
NZCC may use mechanisms such as confidentiality 
undertakings and restricted disclosure to external 
advisers only. 

The proposed amendments to the Commerce Act will 
increase the confidentiality protections for information 
provided during a merger process.

7.4	 Co-Operation With Other Jurisdictions
If approval for a proposed merger is also being sought 
in another jurisdiction, the NZCC may contact the 
relevant overseas competition authority to notify the 

authority that it has received a clearance or authori-
sation application, and to discuss the progress of the 
application. 

The NZCC cannot disclose confidential information to 
another agency without consent from the parties pro-
viding the information and therefore will likely request 
reciprocal confidentiality waivers from the merging 
parties so that the NZCC and the overseas compe-
tition authority can disclose relevant information to 
each other as required. 

The NZCC works particularly closely with the Australi-
an Competition and Consumer Commission, including 
each having the ability to appoint Commissioners from 
the other agency to sit on its merger decision-making 
body, when both are reviewing the same transaction. 

8. Appeals and Judicial Review

8.1	 Access to Appeal and Judicial Review
Decisions of the NZCC can be appealed to the High 
Court of New Zealand, with further appeals available 
to the Court of Appeal and, with leave, the Supreme 
Court. NZCC decisions can also be subject to judicial 
review.

8.2	 Typical Timeline for Appeals
A notice of appeal must be filed within 20 working 
days of the date of the NZCC’s decision.

The overall timeline for an appeal will depend on court 
availability and workload in New Zealand. The most 
recent merger appeal is in relation to the merger of the 
Foodstuffs North Island and Foodstuffs South Island 
grocery co-operatives, which was declined in Sep-
tember 2024. The High Court heard this case in March 
2026, with the judgment pending. 

Few merger cases are appealed in New Zealand, and 
none successfully in the last decade.

8.3	 Ability of Third Parties to Appeal 
Clearance Decisions
There are no third-party rights to appeal a clearance 
decision. However, third parties may:
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•	judicially review steps in an NZCC clearance pro-
cess; 

•	appeal a merger authorisation process; and
•	challenge a merger that has not been notified to 

the NZCC for clearance directly under the Com-
merce Act in the High Court.

The Commerce Act only gives a statutory right of 
appeal to the applicant for clearance and any person 
whose assets or shares are proposed to be acquired 
pursuant to the clearance. Other parties can only seek 
relief by way of judicial review.

In Spark New Zealand Ltd v Commerce Commission 
(2017), Spark, a competitor, did not have a right of 
appeal in relation to the proposed merger between 
Sky TV and Vodafone. It commenced judicial review 
proceedings, seeking interim relief to prevent com-
pletion of the transaction. The High Court granted 
interim relief, restraining Sky TV and Vodafone from 
completing the merger for a short period following the 
NZCC’s decision. Ultimately, the NZCC declined to 
grant clearance, and Spark did not pursue the judicial 
review further.

In relation to merger authorisations, the appeal right is 
broader. Any person with a direct and significant inter-
est in the application who participated in the NZCC’s 
process leading up to the determination may appeal. 

Third parties can also directly challenge mergers which 
have not been cleared by the NZCC in the High Court.

9. Foreign Direct Investment/Subsidies 
Review

9.1	 Legislation and Filing Requirements
The foreign direct investment screening regime in 
New Zealand is governed by the OIA. The OIO is the 
regulator responsible for the administration of the OIA. 
Please see 1.2 Legislation Relating to Particular Sec-
tors to understand more about foreign direct invest-
ment into New Zealand. 
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